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I. IDENTITY OF PETITIONER 

Petitioner IS Dr. Robert Emerick ("Dr. Emerick"), the 

Appellant/Cross Respondent below. 

II. COURT OF APPEALS DECISION 

The Court of Appeals decision for which review IS sought IS 

appended to this Petition for Discretionary Review as Appendix A. I 

III. ISSUES PRESENTED FOR REVIEW 

1. Whether non-competition agreements that bar 

physician-employees from practicing medicine violate the public policy of 

the State of Washington when: (a) noncompetition agreements are 

disfavored in Washington; (b) the American Medical Association has 

determined that such agreements compromise patient care; (c) there is an 

existing public policy for the protection of Washington citizens by the 

people under Article XX, Section 22 of the Washington Constitution, the 

Legislature and the Judiciary. 

2. Whether noncompetition agreements that bar a physician 

employee from practicing medicine violate Article XX, Section 22 of the 

1 This is the second time this case has been heard by the Court of Appeals. In Emerick I, 
the trial court found the noncompetition agreement in this case unreasonable and 
therefore unenforceable, invalidated the agreement in its entirety and determined 
Dr. Emerick to be the substantially prevailing party and awarded him attorney's fees and 
costs. Emerick v. Cardiac Study Center, Inc. 170 Wn. App. 248, 286 P.3d 689 (Division 
II, 20 12). CSC, Inc. appealed and Division II of the Court of Appeals reversed, holding 
that the trial court employed the incorrect legal test but also held that CSC, Inc. was not 
entitled to attorney's fees and costs because it failed to devote a section of its brief to the 
argument as required by the Rules of Appellate Procedure. J.Q, 
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Washington Constitution as an impermissible attempt by an employer to 

regulate the practice of medicine. 

3. Whether a trial court's "blue pencil" of an unenforceable 

noncompetition covenant should result in also treating the employer as the 

"substantially prevailing party" for purposes of attorney's fees and costs. 

This is an issue of first impression in Washington. 2 

4. Whether the Court of Appeals erred in affirming the trial 

court's determination of the reformed temporal restriction when the 

original five year term of the agreement is unreasonable and has since 

expired; and no Washington case has ever held that an employee's 

operation of a competing business during a valid trial court order that has 

not been superseded should subsequently be counted against the former 

employee. There is no support for the theory of "assumption of the risk of 

appeal" when CSC, Inc. failed to supersede the trial court's declaratory 

relief in Emerick I. This also is an issue of first impression in Washington. 

5. Whether the Court of Appeals erred in determining that 

CSC, Inc. is entitled to an award of attorney's fees and costs for work 

performed in the first appeal of Emerick I and whether the Court of 

Appeals erred in affirming the trial court's calculation of reasonable 

2 Over one third of the opinion of the Court of Appeals is devoted to the substantially 
prevailing party issue and the calculation of reasonable attorneys' fees and costs related 
thereto. Until the Appellate Court's decision in this matter, no Washington Court has 
held anyone to be a substantially prevailing party when a covenant is blue penciled by a 
trial court. 

2 
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attorney's fees and costs appellant CSC, Inc. had approximately 

15 timekeepers working on the matter. 

IV. STATEMENT OF THE CASE 

Dr. Emerick was terminated by CSC, Inc. at the end of September 

2009, almost six years ago. CP 635-638. Under the Appellate Court's 

decision, he is still theoretically bound by the covenant in this case which 

specifically provided it would end after 60 full months (5 years) from the 

date of termination. 

As an Interventional Cardiologist, Dr. Emerick performs 

percutaneous coronary interventions or revascularizations. There is no 

dispute that these procedures provide proven, life-saving services for 

emergent patients, such as heart attack patients, and improve the quality of 

life in the elective or non-urgent setting by reducing or eliminating angina 

(chest pain symptoms) and improving exercise tolerance or capacity. 

CP 635-638. 

While these procedures drastically improve the quality of life for 

patients, they are not always sufficient to correct or reverse a patient's 

cardiovascular problems. As a result, follow-up care in the office is 

essential to achieving a durable result and good long-term clinical 

outcomes. CP 635-638. 

When CSC, Inc. asked Dr. Emerick to become a shareholder, it 

presented him with a "Shareholder Employment Agreement" (hereinafter 



"SEA") which had been previously prepared by CSC, Inc.. CP 1-22. The 

noncompetition covenant in the SEA provides that Dr. Emerick would not 

"directly or indirectly" practice cardiac medicine in Pierce County or 

Federal Way, Washington "in any manner which is directly competitive 

with any aspect of the business" of CSC, Inc. for 60 full months after 

termination. Id. Dr. Emerick has successfully persuaded two Pierce 

County trial courts to declare the covenant unreasonable. In Emerick I, the 

Pierce County trial court invalidate the entire covenant. In Emerick II, a 

different Pierce County trial court blue penciled the covenant as described 

in Appendix A. 

Toward the end of his tenure with CSC, Inc., CSC, Inc. impeded 

Dr. Emerick's ability to serve his patients by attempting to reschedule 

patients with other CSC, Inc. physicians. Patients had to fight to see 

Dr. Emerick. CP 635-638 (Emerick Decl. ~ 9.). Moreover, despite the 

covenant's specific proviso that it "shall not preclude a patient from 

selecting a provider of [his or her] choice," CSC, Inc. did, in fact, prohibit 

at least one known patient and also attempted to prevent other patients 

from choosing the doctor of their choice.3 CP 1-22. CSC, Inc. made 

significant efforts to divert patients aware from Dr. Emerick. CP 692-696. 

Dr. Emerick, knowing that CSC, Inc. intended to terminate him 

was concerned about his patient's care and, prior to the date of actual 

3 The last sentence in Paragraph 13 renders the entire paragraph void. 

4 



termination, filed suit to seek invalidation of the covenant. Between the 

time Dr. Emerick was terminated and the time the trial court in Emerick f 

invalidated the covenant in its entirety, Dr. Emerick did not engage in 

competitive practice of cardiac medicine. 

CSC, Inc. appealed and never superseded the declaratory judgment 

portion of the trial court's decision or otherwise sought injunctive relief 

during the appeal. Relying on the trial court's unsuperseded decision, 

Dr. Emerick then found space in Gig Harbor and opened a concierge 

medical practice. 

In Emerick I, Division Two of the Court of Appeals reversed the 

trial court and remanded the case for what Division Two believed should 

be a more correct application of the legal test of enforceability for 

covenants not to compete. Again, CSC, Inc. did not seek an injunction 

during the remand period until it filed a motion for summary judgment 

asking the trial court to enforce the noncompete as written in the SEA. 

A different Pierce County trial court then also found the 

noncompetition covenant in the SEA unreasonable and therefore 

unenforceable. Instead of invalidating the covenant entirely, the trial court 

4 This matter was ultimately heard by two trial court Judges. In Emerick I, Judge 
Frederick Fleming found the noncompetition agreement unenforceable and unreasonable 
and invalidated the entire agreement. CSC, Inc. appealed and on remand, Judge Gerald 
Costello also determined the noncompetition agreement to be unreasonable and 
unenforceable but "blue penciled" the agreement as referenced in Emerick fl. These 
inconsistent decisions alone merit review by this Court in order to provide guidance to 
the citizens of the State of Washington and counsel as to how covenants between 
physicians will be interpreted. 

5 



"blue penciled" the agreement, reducing the geographic scope of by 

approximately 97% but, without precedent, increasing the temporal 

restriction period. Also without precedent, the trial court determined that 

CSC, Inc. was the substantially prevailing party because the trial court 

salvages a shred of the covenant. The Appellate Court affirmed and, in 

doing so, saddled Dr. Emerick with the additional legal fees and costs of 

CSC, Inc. in the appeal of Emerick I although the Appellate Court had 

specifically denied those fees in Emerick I. Dr. Emerick requests this 

Court accept discretionary review to address these issues of first 

impression and public policy in Washington. 

V. ARGUMENT 

Non-competition agreements are not upheld to bar all competition 

by a former employee. They are only upheld to bar unfair competition 

gathered as a result of the former employee's employment. Copier 

Specialists, Inc. v. Gillen, 76 Wn. App. 771, 774, 887 P.2d 919 (1995) 

(quoting Wood v. May, 73 Wn.2d 307, 310, 438 P.2d 587 (1968)). 

However, if a patient is truly entitled to have the physician of his or her 

choice, then one must ask how there can ever be any unfair competition 

among physicians. Washington Courts do not permit businesses to use 

non-competition agreements to stifle legitimate competition. Labriola v. 

Pollard, 152 Wn.2d 828, 100 P.3d 791 (2004) ("[n]oncompete agreements 

6 



designed to stabilize a company's current workforce through unreasonable 

restraints are similarly unenforceable." Madsen, J. concurring). 

The trial courts in Emerick I and Emerick II and the Appellate 

Court below agree on one thing: the covenant in this case is unreasonable 

and unenforceable. However, Emerick II, creates new law in Washington 

by: (a) determining that the proponent of a legally invalid covenant is also 

the "substantially prevailing party"; and (b) increasing the temporal period 

to run well after termination of employment because the employee relied 

on a valid and un-superseded trial court order invalidating the covenant. 

The Appellate Court's decision here unfortunately creates a 

chilling effect on all employees stuck under an unenforceable and illegal 

noncompetition covenant because it saddles them with the employer's 

attorney's fees and costs if the trial court decides to salvage a shred of the 

covenant through blue penciling. This decision stifles legitimate claims 

regarding unlawful covenants by future employees and incentivizes 

employers to defend illegal covenants. The Appellate Court's 

first-impression decision should be reviewed by this Court. 

7 



A. The Criteria of RAP 13.4(b)(3) and (b)(4) are met. 

1. Noncompetition agreements between physicians involve 
the public health and involve issues of substantial public 
importance and are affected by Washington's 
Constitution, meriting discretionary review by this Court. 

RCW 18.71.003(2) "The health and well-being of the people of 

this state are of paramount importance." RCW 18.71.003(2). As a result, 

noncompetition covenants among physicians involve issues of substantial 

public importance just by their present existence. In Nguyen v. State, 

Dep 't of Health Med. Quality Assurance Comm 'n, 144 Wn.2d 516, 29 

P .3d 689 (200 1 ), this Court analyzed Article XX, Section 2 of the 

Washington Constitution and held in part: 

We have also noted the significance of the public's interest 
in the regulation of the medical profession: The daily 
practice of medicine concerns life and death consequences 
to members of the public. 

Id., at 705-706 (citing In re Kindschi, 52 Wn.2d 8, 319 P.2d 824 

(1958)). 

The people of Washington obviously have a compelling interest 

(i.e., a "substantial public interest") in ensuring that doctors of their choice 

are not barred from providing service to them due to a covenant not to 

compete. The Appellate Court's decision that the covenant in this case, as 

blue-penciled, eliminates that substantial public interest, ignores the 

argument that these agreements, in general, harm the public. This is the 

8 
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only case where such a covenant has been blue-penciled. This case 

presents the issue of what interest is more important -- competition 

between physicians or a sick person's right to receive healthcare from the 

physician of her choice. 

Even newspapers have been writing about the impact of these 

agreements on the public. On July 30, 2012, the Tacoma News Tribune 

ran a front page article under the headline, "DOCTOR SHORT AGE 

LIKELY TO WORSEN". Appendix B (emphasis added). Recently, the 

Puget Sound Business Journal ran a similar article, but specifically about 

the effects of non-competition agreements on the public. Appendix C. In 

a Motion to Publish Emerick I, State Supreme Court Justice Talmadge 

(Ret.) argued "[t]his is an important public policy issue in Washington. 

Talmadge is counsel of record in two cases in Division I that deal with 

the enforceability of such agreements." Id. (Motion to Publish at 1) 

(emphasis added). Justice Talmadge (Ret.) continues "[i]nsofar as issues 

pertaining to noncompete agreements are not often the subject of 

published opinions, the Court's opinion is of considerable interest to the 

bar and the general public." ld., at 3. 

This Court has not yet addressed the issue of whether 

noncompetition agreements between physicians violate the public's 

interest in medical care. Numerous other courts, however, have 

recognized that unique public policy concerns are posed by non-

9 



competition agreements in the medical context so Washington would be 

far from alone in addressing this issue. See, e.g., Valley Med. Specialists 

v. Farber, 194 Ariz. 363, 368, 982 P.2d 1277, 1282 (1999) ("By 

restricting a physician's practice of medicine, this covenant involves 

strong public policy implications and must be closely scrutinized."); see 

also Intermountain Eye and Laser Centers, P.L.L.C. v. Miller, 142 Idaho 

218, 229, 127 P.3d 121, 132 (2005) ("doctor-patient relationships are 

different from most other relationships between service providers and their 

customers. While the public has a strong interest in freedom of contract, 

that interest must be balanced against the public interest in upholding the 

highly personal relationship between the physician and his or her 

patient."); Ohio Urology, Inc. v. Poll, 72 Ohio App.3d 446, 453, 594 

N .E.2d 1027, 1032 (1991) ("These covenants should be strictly construed 

in favor of professional mobility and access to medical care and 

facilities."). One legal commentator appropriately summed the issue: 

The physician-patient relationship is unlike most other 
business relationships . . . . Because physicians have an 
ethical duty to put the welfare of their patients above 
their own, a noncompetition clause undermines those 
ethics when it places the employers' financial interests 
above patients' interests. Thus, physician restrictive 
covenants should be viewed in a very different manner 
from covenants existing in other business relationships. 
The potential harm to the patient should play a more 
active role in determining whether or not to enforce a 
restrictive covenant. 

10 
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S. Elizabeth Wilborn Malloy, Physician Restrictive Covenants: 

The Neglect of Incumbent Patient Interests, 41 Wake Forest L. 

Rev. 189, 208 (Spring 2006) (footnote omitted) (emphasis added). 

The physician-patient relationship should control this issue, not the 

physician-physician business relationship. Washington law so highly 

regards the physician-patient relationship that it makes all communications 

between them privileged. RCW 5.60.060(4); ER 501(j). Additionally, 

lawyers are prohibited from entering into non-compete agreements 

because doing so might limit clients' freedom of choice. Any limitation 

on access to a physician that a patient trusts to save his or her life, to cut 

into his or her chest, to hold his or her heart is so blatantly personal as to 

violate public policy. Alexander & Alexander v. Wohlman, 19 Wn. App. 

670, 687, 578 P.2d 530 (1978). Doctors are not widgets and limiting 

access to their life-saving care is one of the clearest examples of injuring 

the public that one could think of in this context. This Court should hold 

that CSC's Non-Compete is invalid under the public policy of 

Washington. 

Other courts agree. Mercho-Roushdi-Shoemaker-Dilley-Thoraco

Vascular v. Blatchford, 900 N.E.2d 786 (Ind. Ct. App. 2009). A similar 

result occurred in Arkansas. Meny Health Sys. of Nw. Ark., Inc. v. Bicak, 

2011 Ark. App. 341, 383 S.W.3d 869 (2011); New Castle Orthopedic 

Assoc. v. Burns, 481 Pa. 460, 392 A.2d 1383, 1387 (1978); Odess v. 

11 



Taylor, 282 Ala. 389, 211 So.2d 805, 810 (1968); Iredell Digestive 

Disease Clinic, P.A. v. Petrozza, 92 N.C.App. 21, 373 S.E.2d 449, 455 

(N.C. App. 1988) ("The doctor-patient relationship is a personal one and 

we are extremely hesitant to deny the patient-consumer any choice 

whatsoever"); Duffner v. Alberty, 718 S.W.2d 111, 113-14 (Ark. Ct. App. 

1986); Dick v. Geist, 107 Idaho 931, 693 P.2d 1133, 1137 (Idaho App. 

1985); Lloyd Damsey, MD., P.A. v. Mankowitz, 339 So.2d 282, 283 (Fla. 

App. 1976). 

The Appellate Court's opinion also goes directly against the AMA 

Opinion 9.02 which states in part: 

Covenants-not-to-compete restrict competitiOn, disrupt 
continuity of care, and potentially deprive the public of 
medical services. The Council on Ethical and Judicial 
Affairs discourages any agreement which restricts the 
right of a physician to practice medicine for a specified 
period of time or in a specified area upon termination of 
an employment, partnership, or corporate agreement. 
Restrictive covenants are unethical if they are excessive in 
geographic scope or duration in the circumstances 
presented, or if they fail to make reasonable 
accommodation of patients' choice of physician. (VI, VII) 

AMA Code of Medical Ethics, Council on Ethical and Judicial Affairs Op. 

E-9. 02 (Issued prior to April 1977; Updated June 1994 and June 1998) 

(emphasis added). 5 

5 CP 692-698 (Morgan Dec!. Exhibit E) (also available online at 
http://www. am a -assn. org/ ama/pu b/ph ys i c ian-resources/medical
ethics/code-medical-ethics/opinion902.shtml (last accessed Sept. 17, 
2009)). 

12 



The public is placed at risk by removing any skilled provider of 

critical care services from the community because CSC, Inc. or other 

employers of physicians care more about the bottom line profit than they 

do about the health care of our residents. Recall that the Appellate Court 

in this case only made its decision as to the covenant in this case, not 

covenants in general. Our courts have not yet addressed whether such 

covenants violate public policy when they bar skilled physicians from 

providing critical care to patients in the community. 

2. This covenant and any other noncompetition covenant 
bars a physician from practicing medicine violates 
Article XX, Section 2 of the Washington Constitution 

Article XX, Section 2 of the Washington Constitution states "[t]he 

legislature shall enact laws to regulate the practice of medicine and 

surgery." Any enforcement of a non-competition agreement, even if 

blue-penciled, must necessarily constitute the regulation of the practice of 

medicine and surgery - something the people of the State of Washington 

only delegated the power to the Legislature to do. The net result is that 

noncompetition agreements for physician-employees constitute a 

regulation of the practice of medicine and surgery by the employer, not by 

the Legislature. Private entities are overstepping the Constitutional 

Protections afforded to the citizenry by the Washington Constitution. 

Black's law dictionary defines the term "regulate" as, in part, "[t]o fix, 

establish, or control ... to limit and prohibit ... and to control that which 

13 



already exists." Black's Law Dictionary, Sixth Ed., at 1285-86 (1990). In 

sum, noncompetition agreements for physician-employees are an 

unconstitutional attempt to regulate the practice of medicine and surgery 

by the employer and deny what this Court has already found to be a 

constitutionally protected interest of the public in the regulation of health 

care practitioners. 

3. Emerick II merits discretionary review because no 
Washington case has ever held that an employer is the 
"substantially prevailing party" and entitled to its 
attorney's fees and costs incurred in defending an illegal 
covenant. 

Emerick II is the first and only Washington case to determine that 

anyone is a substantially prevailing party when the Court blue pencils a 

covenant not to compete. The blue pencil process is unique to covenants 

not to compete in Washington. Under Emerick II, employers have little, if 

any incentive, to carefully consider their noncompetition agreements 

knowing they must only preserve a shred of the restrictions through blue 

penciling and they will receive: (a) all of their attorney's fees and costs in 

the process and (b) no impact to their other covenants. This decision chills 

valid claims by employees. As applied to Dr. Emerick, it is manifestly 

unfair to make him the guinea pig for an experimental decision by the 

Appellate Court and a change in Washington law when, prior to this case, 

14 



no Appellate decision had ever held made such a determination. If 

anything, Washington jurisprudence indicated otherwise. 6 

The Appellate Court instead, chose to solely rely on Silverdale 

Hotel Assoc. v. The Lomas and Nettleton Co., 36 Wn. App. 762, 774, 

677 P .2d 773 (1984 ), a breach of construction contract case in which no 

blue-penciling occurred and which involved a monetary judgment, not 

declaratory relief. Silverdale Hotel Associates v. The Lomas and Nettleton 

Co., 36 Wn. App. at 774. The "blue penciling" concept unique to 

restrictive covenant cases simply deserves its own determination so that 

members of the public can understand the rules prior to signing such an 

agreement and attorneys can know the rules in advising clients. If this 

Court desires to affirm the Appellate Court in making such a rule, then Dr. 

Emerick requests that such a ruling apply prospectively as it is manifestly 

unfair to saddle him with the new law created by the Appellate Court 

when all Washington law pre-existing this opinion indicated the contrary. 

CSC, Inc. sought enforcement of the covenant in its entirety. CSC, 

Inc. only conceded that the geographic restraint should be reduced to a 

five-mile radius four years into the litigation. See Verbatim Report of 

Proceedings (VRP) (Aug. 9, 2013) at 10-11. Even then, the trial court in 

6 In Perry v. Moran, I 09 Wn.2d 691, 696 ( 1987), the former employee successfully 
obtained an order from the trial court finding that the noncompetition covenant at issue 
was unreasonable and therefore unenforceable. The trial court blue penciled the 
agreement and awarded the employee attorney's fees and costs. This Court reversed that 
decision because it held the entire covenant was enforceable and awarded the employer 
its attorney fees and costs. 

15 



Emerick II rejected CSC, Inc.'s argument. Dr. Emerick successfully 

reduced the restricted geographic area by more than 97% based on 2008 

census data. VI CP at 727-28. CSC sought enforcement of its 

Noncompete, not the significantly rewritten provisions enforced by the 

trial court. esc did not get the relief it sought and was not the 

substantially prevailing party. 

4. The Appellate Court's opmwn creates an issue of 
substantial public import because it increased a temporal 
restriction based on erroneous factors. 

The temporal restriction in this case far in exceeds any published 

Washington appellate decision and actually increased the period in the 

covenant. Amazon.com, Inc. v. Powers, 2012 WL 6726538, 1-2 (W.D. 

Wash. 2012) (18-month restrictive period unreasonable when Amazon 

failed to "explain[] why it selected an 18-month period," and imposed the 

same restrictive period in each contract regardless of individual 

circumstances); Seabury & Smith, Inc. v. Payne Fin. Grp., Inc., 393 F. 

Supp. 2d 1057, 1063 (E.D. Wash. 2005) (one-year restriction on working 

with former clients to be reasonable as a matter of law); Pac. Aerospace & 

Elecs., v. Taylor, 295 F. Supp. 2d 1205, 1218 (E.D. Wash. 2003) (two-

year restriction on solicitation of former customers to be reasonable); 

Perry v. Moran, 109 Wn.2d at 691, 703-04 ("[i]t may be that a clause 

forbidding service [to former clients] for a 5 year period is unreasonable as 

a matter of law ... "); Knight, Vale & Gregory v. Daniels, 37 Wn. App. 
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366, 371, 680 P.2d 448, rev. denied, 101 Wn.2d 1025 (1984) (three-year 

non-compete restricting accountants' ability to perform accounting 

services for former employer's clients reasonable); Armstrong v. Taco 

Time, 30 Wn. App. 538, 635 P.2d 1114 (1981) (two and one-half years); 

Alexander & Alexander, 19 Wn. App. at 688 (finding reasonable a two-

year restrictive covenant); Cent. Credit Collection Ctrl. Corp. v. Grayson, 

7 Wn. App. 56, 60, 499 P.2d 57 (1972) (two years). 

Washington Courts have repeatedly refused to enforce a five year 

non-competition agreement. In Perry, the court opined that "[i]t may be 

that a clause forbidding service [to former clients] for a 5 year period is 

unreasonable as a matter of law .... " Perry, 109 Wn.2d at 703-04.7 In 

Armstrong, the Court affirmed the trial court's decision to reduce a five-

year restriction down to two-and-a-half years. Armstrong, 30 Wn. App. 

538. 

Neither the trial court nor the Appellate Court could articulate why 

a four, five, or seven-year non-compete is needed to protect CSC, Inc's 

claimed business interests from unfair competition by Dr. Emerick. The 

uncontested evidence is that the covenant is a standard provision forced 

upon all doctors without regard to the individual situation. The covenant 

is not tailored to reasonably address the individual circumstances at work 

7 Because the employer in Perry did not seek damages beyond a 17 month period 
following the employee's termination, the Court did not reach the reasonableness of the 
five-year period. 
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in any one case, and is overbroad in its application. Although the trial 

court recognized the unreasonableness of the temporal length of CSC's 

Noncompete, the trial court erred in rewriting the Noncompete for such a 

lengthy time period. Knight, Vale & Gregory, 37 Wn. App. at 371 ("A 

covenant not to compete should be no greater in scope than is necessary to 

protect the business or good will of the employer") (citing Wood, 73 

Wn.2d 307; Cent. Credit Call. Ctrl. Corp., 7 Wn. App. at 60). CSC did 

not meet this burden and the Appellate Court's opinion does not explain 

why the blue-penciled time period is necessary to protect CSC, Inc.'s 

business interests. 

5. The Appellate Court erred when it reversed the trial 
court's denial of CSC's attorney fees on appeal of 
Emerick I and affirmed the trial court's award of other 
attorney's fees and costs to esc. 

In Emerick I, CSC, Inc. argued it was entitled to attorney's fees 

and costs on appeal as the substantially prevailing party. The Court of 

Appeals denied that request. Nothing in the Emerick I opinions indicate 

that denial was made without prejudice. CSC, Inc. did not move for 

reconsideration or seek discretionary review of that decision. In 

Emerick II, CSC, Inc. attempted to re-litigate that issue and lost at the trial 

court. The Appellate Court here reversed but its opinion goes directly 

against established case law of this Court. Valley/50th Ave., LLC v. 

Stewart, 159 Wn.2d 736, 748, 153 P.3d 186 (2007) ("Neither the trial 
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court nor the Court of Appeals awarded attorney fees and neither do we, 

without prejudice to future awards of fees"); Thweatt v. Hommel, 67 Wn. 

App. 135, 148, 834 P.2d 1058 (1992) ("Although we deny Hommel's 

request to be awarded his attorney fees on appeal, we do so without 

prejudice to Hommel's right to request the trial court, after remand, to 

award him his reasonable attorney fees for the foreclosure proceeding 

below") rev. denied, 120 Wn.2d 1016 ( 1992); MB Canst. Co. v. 0 'Brien 

Commerce Cntr. Assoc., 63 Wn. App. 151, 159, 816 P.2d 1274 (1991) 

("MB's request for attorney's fees on appeal is denied without prejudice to 

request such fees below should it emerge as the 'prevailing party' on 

remand"). 

If this Court does not reverse the Appellate Court's decision that 

CSC, Inc. was the substantially prevailing party, this Court should hold 

that the trial court abused its discretion in calculating the amount of fees 

awarded to CSC, Inc. For the reasons set forth in Dr. Emerick's briefing 

in this matter, the fees awarded were unreasonable given the inclusion of 

matters on which it did not prevail and matters unrelated to this litigation. 

In addition, CSC, Inc. used at least 15 attorneys and failed to exercise 

billing discretion. The trial court accepted without question all of CSC's 

billing, regardless of its unreasonableness or whether the fees were related 

to this litigation. It is worth noting that although esc fought the 

reasonableness of Dr. Emerick's $41,296.75 in fees through the date ofthe 
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December 3, 2010 judgment in Emerick I, CSC, Inc. now claims it was 

reasonable that it spent $167,889.00 in fees, or 405 percent more than the 

amount of fees that the trial court found reasonable for Dr. Emerick. 

VI. CONCLUSION 

Dr. Emerick respectfully requests this Court grant Discretionary 

Review of the Appellate Court's decision to not only correct the errors of 

the Appellate Court's opinion as applied to Dr. Emerick but, more 

importantly, create an understandable framework for the citizens of 

Washington and counsel in matters of noncompetition covenants among 

physicians. The requirements of RAP 13 .4(b )(3) and ( 4) are met. These 

agreements violate Washington public policy by creating risk to the public 

of having their medical care dictated by a physician-physician 

employment agreement. These agreements also violate Article XX, 

Section 2 of the Washington Constitution 

SUBMITTED this 23rd day of September, 2015. 

LEDGER SQUARE LAW, P.S. 

#26368 
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APPEL WICK, J. - Emerick's employment agreement with CSC inclutte~ a 

noncompete covenant that prevented Emerick from practicing cardiology competitively in 

Pierce County or Federal Way for five years after termination. Days before his 

termination, Emerick sought declaratory relief that the noncompete covenant was 

unenforceable. The trial court concluded that the geographic and temporal restraints in 

the noncompete covenant were unreasonable. It reformed the restraints accordingly and 

concluded that the noncompete was reasonable and enforceable as reformed. Emerick 

appeals, arguing that noncompete agreements involving physicians violate public policy 

as a matter of law and that the reformed geographical and temporal restrictions in the 

noncompete covenant are excessive. We affirm. 

FACTS 

Cardiac Study Center, Inc., P.S. (CSC) was founded in 1966 and provides 

cardiology services. CSC has four Pierce County offices, each located near a main 

hospital. Doctor Robert Emerick began working at CSC in 2002. Immediately prior to 

joining CSC, Emerick was a cardiologist in Memphis, Tennessee. After Emerick had 

practiced with esc for two years as a general employee, esc offered him the opportunity 

to become a shareholder in the practice. In order to become a shareholder, Emerick-
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like all others seeking shareholder status-was required to sign a shareholder 

employment agreement (Agreement). Emerick signed the Agreement on February 1, 

2004. 

The Agreement included a noncompete covenant in paragraph 13(e). Emerick 

agreed that during his employment and for five full years after termination of his 

employment for any reason, he would not directly or indirectly "engage in the practice of 

cardiac medicine in any manner which is directly competitive with any aspect of the 

business of' CSC within Pierce County or Federal Way. Paragraph 13(f) of the agreement 

stated that esc and Emerick agree and stipulate that the noncompete covenant in 

paragraph 13( e) is "fair and reasonably necessary for the protection of [CSC]'s 

Confidential Information, goodwill, and other protectable interests." It further stated that 

"[i]n the event a court of competent jurisdiction should decline to enforce any provision of 

paragraph 13(e), such paragraph shall be deemed to be modified to restrict [Emerick]'s 

competition with [CSC] to the maximum extent, in both time and geography, which the 

court shall find enforceable." Paragraph 13(g) stated that Emerick acknowledged that 

any breach of the noncompete would give rise to injury not adequately compensable 

through damages and that esc would be entitled to seek injunctive relief. 

On September 9, 2009, CSC sent Emerick a letter informing him that the 

Agreement-and Emerick's employment with CSC-would terminate on September 30, 

2009. On September 24, 2009, days before termination, Emerick filed a lawsuit against 

esc seeking injunctive and declaratory relief to invalidate the noncompete provisions in 

the Agreement. Subsequently, CSC filed a motion for summary judgment. On November 

6, 2009, Emerick filed a cross motion for summary judgment. On March 5, 2010, the trial 
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court denied CSC's motion for summary judgment and granted Emerick's cross motion 

for summary judgment. The trial court concluded that the noncompete provisions of 

paragraph 13(e) of the Agreement were not enforceable, because they violate public 

policy. The court further ruled that the remainder of paragraph 13 was still enforceable. 

Shortly thereafter, CSC sought discretionary review of the trial court's order on the 

cross motions for summary judgment. Division Two denied CSC's motion for 

discretionary review, and it awarded attorney fees to Emerick as the prevailing party on 

September 27, 2010. On December 3, 2010, the trial court entered a judgment in favor 

of Emerick including reasonable attorney fees and costs. esc then appealed the 

judgment. See Emerick v. Cardiac Study Ctr .. Inc., 170 Wn. App. 248, 286 P.3d 689 

(2012) (Emerick I). 

Relying on the trial court's favorable judgment, but while CSC's appeal was 

pending, Emerick opened a new practice, Choice Cardiovascular. Emerick opened the 

practice about a quarter of a mile away from one of CSC's Pierce County offices in June 

2011. Emerick describes Choice Cardiovascular as a unique concierge cardiovascular 

medicine practice that is different than CSC's "traditional" practice. 

In Emerick I, Division Two held that the trial court misapplied Washington law when 

it granted Emerick's motion for summary judgment. !Q.. at 250. The Emerick I court said 

the trial court erred, because it did not apply the three part test established by the 

Washington Supreme Court for determining whether a noncompete covenant is 

reasonable. 1 !sL at 259. Consequently, it reversed the trial court's order granting 

1 The test for reasonableness asks (1) whether the restraint is necessary to protect 
the employer's business or goodwill, (2) whether it imposes on the employee any greater 
restraint than is reasonably necessary to secure the employer's business or goodwill, and 
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summary judgment, vacated the attorney fee award to Emerick, and remanded for further 

proceedings. kL It also awarded CSC its statutory attorney fees. kL Emerick filed a 

petition for review to the Washington Supreme Court, and it was denied. See Emerick v. 

Cardiac Study Ctr.. Inc., 175 Wn.2d 1028,291 P.3d 254 (2012). 

On May 17, 2013, on remand, CSC again filed a motion for summary judgment to 

enforce the noncompete covenant. On September 11, 2013, the trial court entered an 

order granting CSC's motion for summary judgment enforcing the noncompete covenant 

and providing CSC injunctive relief. It concluded that the noncompete covenant is 

necessary to protect CSC's protectable business interests. But, it also concluded that the 

covenant not to compete in paragraph 13(e) is overly broad and unreasonable and 

therefore unenforceable with respect to its geographic and temporal restraints. As a 

result, the trial court reformed the covenant to reduce the geographical limitations on 

Emerick's cardiology practice to a two mile radius of CSC's current offices and reduced 

the temporal restriction to four years. The trial court found that the four years began in 

September 2009 when Emerick was terminated. It deducted 20 months from that four 

year period for the time between September 2009 and June 2011 before Emerick began 

improperly competing with esc. The trial court ordered that the remaining 28 months, 

would begin once Emerick relocated his new practice. The trial court clarified that nothing 

would enjoin Emerick from practicing cardiology at a hospital or emergent care clinic, 

making house calls, prescribing medicine, ordering tests, or otherwise caring for patients, 

(3} whether enforcing the covenant would injure the public through loss of the employee's 
service and skill to the extent that the court should not enforce the covenant, i.e., whether 
it violates public policy. Perry v. Moran, 109 Wn.2d 691, 698, 748 P.2d 224 (1987}, 
judgement modified on recons. on other grounds, 111 Wn.2d 885, 766 P.2d 1096 (1989). 
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and nothing would preclude a patient from selecting the cardiologist of his or her choice. 

Finally, the trial court concluded that CSC obtained injunctive relief and substantial 

enforcement of the noncompete agreement against Emerick and was thus the 

substantially prevailing party. 

On September 25, 2013, CSC, as the substantially prevailing party, moved for 

attorney fees. On October 18, 2013, the trial court entered its judgment and findings of 

fact and conclusions of law regarding the award of attorney fees and costs to CSC. It 

concluded that CSC was entitled to attorney fees and costs for all activities, hearings, and 

motions related to the litigation except the fees and costs of the Emerick I appeal. The 

trial court found that the fees on the appeal were denied by Division Two and declined to 

award them. 

Emerick appeals the trial court's order granting CSC's motion for summary 

judgment, its judgment and order granting CSC's motion for prevailing party attorney fees 

and costs, and its findings of fact and conclusions of law regarding CSC's award of 

attorney fees and costs. Specifically, Emerick claims the trial court erred when it granted 

esc injunctive relief beyond the terms of the noncompete, when it found that esc was 

the substantially prevailing party, and when it awarded attorney fees without making 

necessary reductions. esc cross appeals the trial court's denial of its request for fees 

from its earlier successful appeal. 
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DISCUSSION 

I. Reasonability and Enforceability of the Noncompete Covenant 

Emerick argues that the trial court erred in granting CSC's motion for summary 

judgment. Specifically, he argues that the covenant, even as reformed, is unreasonable 

and unenforceable. 

This court reviews a grant or denial of summary judgment de novo. Washburn v. 

City of Federal Way, 169 Wn. App. 588, 609, 283 P.3d 567 (2012), affd, 178 Wn.2d 732, 

310 P.3d 1275 (2013). Summary judgment is appropriate where there is no genuine issue 

as to any material fact and the moving party is entitled to judgment as a matter of law. 

CR 56(c). In conducting this inquiry, the court must view all facts and reasonable 

inferences in the light most favorable to the nonmoving party. Hisle v. Todd Pac. 

Shipyards Corp., 151 Wn.2d 853, 860-61, 93 P.3d 108 (2004). 

As a preliminary matter, Emerick argues that summary judgment was inappropriate 

because there are disputed material facts as to the reasonableness of the noncompete 

covenant. These facts include whether (1) Emerick traded on CSC's goodwill in 

establishing his new practice, (2) Emerick is in competition with CSC, (3) CSC has any 

goodwill to protect given Emerick's unique practice, different patient pool, and ability to 

continue seeing patients that he treated while working for esc, and (4) the location of 

Emerick's new practice unreasonably competes with CSC's location given the fact that 

Emerick has no signage and cannot be seen from CSC's office. Emerick contends that 

he raised these genuine issues of material fact below and esc failed to rebut them, 

relying instead on conclusory statements. 

6 
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But, these facts go to whether Emerick's current cardiology practice is causing 

actual harm to CSC, which has no bearing on the reasonableness and enforceability 

determination. That determination considers the reasonability of the noncompete 

covenant as written as opposed to whether and how much the employer experiences 

actual harm and competition.2 

Under Washington law, noncompete covenants are enforceable if they are 

reasonable and lawful. Emerick I, 170 Wn. App. at 254. The determination of whether a 

covenant is reasonable is a question of law. See Alexander & Alexander. Inc. v. 

Wohlman, 19 Wn. App. 670, 684, 578 P.2d 530 (1978). As the reasonability of the 

noncompete covenant is a legal question, this court's review is de novo. Labriola v. 

Pollard Grp., Inc., 152 Wn.2d 828, 832, 100 P.3d 791 (2004). 

The three part test for reasonableness asks (1) whether the restraint is necessary 

to protect the employer's business or goodwill, (2) whether it imposes on the employee 

any greater restraint than is reasonably necessary to secure the employer's business or 

goodwill, and (3) whether enforcing the covenant would injure the public through loss of 

the employee's service and skill to the extent that the court should not enforce the 

covenant, i.e., whether it violates public policy. Perry v. Moran, 109 Wn.2d 691, 698, 748 

2 It is worth noting that much of the case law considering the enforceability and 
reasonability of noncompete covenants does discuss whether the employee was actually 
in competition at the time the action commenced. See. e.g., Perry, 109 Wn.2d at 694; 
Knight, Vale. Gregory & McDaniel, 37 Wn. App. 366, 367, 680 P.2d 448 (1984). But, 
those cases are all breach of contract cases where the employer needed to prove actual 
harm-not actions for declaratory relief where only general covenant enforceability was 
at issue. Perry, 109 Wn.2d at 694; McDaniel, 37 Wn. App. at 367; Nw. lndep. Mfrs. v. 
Dep't of Labor & Indus., 78 Wn. App. 707, 712, 899 P.2d 6 (1995). 
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P.2d 224 (1987), judgment modified on recons. on other grounds, 111 Wn.2d 691, 748 

P.2d 224 (1987). 

A. Necessary for Employer 

The first factor in the three part test is whether the noncompete restraint is 

necessary to protect the employer's business or goodwill. !.9.:. 

A restrictive covenant protects an employer's business as warranted by the nature 

of employment. Wood v. May, 73 Wn.2d 307, 310, 438 P.2d 587 (1968). An employee 

who joins an established business gains access to his employer's customers and 

acquires valuable information as to the nature and the character of the business. !.9.:. This 

exposure to the employer's clients and business model allows the employee to compete 

with his employer after he leaves the employment. .!.9..:. To protect the employer's 

business, equity allows the employer to require the employee to sign a noncompetition 

agreement. .!.9..:. 

Specifically, the law in Washington is clear that an employer has a " 'legitimate 

interest in protecting its existing client base' " and in prohibiting the employee from taking 

its clients. Emerick I, 170 Wn. App. at 255 (quoting Perry, 109 Wn.2d at 700). And, 

Washington courts have recognized the importance of an employer investment, providing 

office space, equipment, and an existing patient following, in the medical noncompete 

agreement context. Ashley v. Lance, 75 Wn.2d 471, 476, 451 P.2d 916 (1969). 

Here, there is clear evidence in the record that CSC had protectable goodwill and 

business interests. esc spent 40 years developing goodwill in the community before it 

hired Emerick. Before Emerick arrived, CSC was a well-established, longstanding 

cardiology practice with a large patient census, a highly recognized name, a strong 

8 
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reputation, and referral sources through all of its long established relationships. Emerick 

acknowledged these facts when he signed the Agreement, and, as a shareholder, he 

would have had the benefit of enforcing the noncompete against any other departing 

member. 

Further, CSC provided Emerick with an immediate client base and established 

referral sources when Emerick moved to Washington to practice in an oversaturated and 

competitive cardiology market.J Emerick, as a shareholder, benefitted from CSC's 

reputation, connections, and facilities. And, he was privy to information about CSC's 

business-including confidential information. 

Still, Emerick argues that esc failed to demonstrate why the noncompete was 

necessary to protect its goodwill and business interests. He contends that it was not 

enough that esc prove, via generalized statements, that it has protectable business 

interests. He claims that CSC needs to prove that the noncompete is necessary to protect 

its business interests, because Emerick has already taken actual affirmative steps to 

threaten CSC's business interests. 

He is wrong. CSC needs to demonstrate a protectable interest exists and that 

Emerick could pose a threat to that interest if not adequately restrained. CSC has done 

so. It does not have to prove actual competition or damages. Emerick does not dispute 

that he could have competed and damaged esc. He merely asserts that he has not 

relied on CSC's referral sources or traded on his prior employment at CSC since leaving 

3 Emerick argues that CSC's claim that its client base is a protectable business 
interest is belied by the fact that CSC acknowledged that Emerick can continue seeing 
the patients he treated while he was employed by CSC. But, that argument acknowledges 
both that the interest exists and that only a portion of it is not subject to protection. 

9 
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CSC, and therefore the enforcement of the covenant is not necessary. But, it is the 

potential to compete-not the actual competition-that makes the noncompete 

necessary. In fact, he has an office in close proximity to CSC from which he practices 

cardiology. The risk is clear, as is the need for the restraint. 

We hold that CSC had business interests and goodwill to protect and that the 

noncompete agreement was necessary to protect those interests.4 

B. Scope of Restraint 

The second reasonableness factor focuses on the extent to which the covenant 

adversely affects the employee's ability to earn a living. Emerick I, 170 Wn. App. at 256. 

Generally, a court determines the reasonableness of a covenant by analyzing its 

geographic and temporal restrictions. See Wood, 73 Wn.2d at 311-12. If the trial court 

determines that certain terms of the covenant are unreasonable-such as the geographic 

and temporal scope of the restraint-the entire covenant does not fail. k:L at 312. The 

court should still seek to enforce the covenant to the extent reasonably possible to 

accomplish the contract's purpose.5 kL. Specifically, the court considers whether partial 

4 Emerick also relies on an unpublished federal order to argue that the noncompete 
covenant here fails under this first factor of the test, because noncompete covenants 
should never create general restrictions on competition. See Order of the U.S. District 
Court, Amazon.com. Inc. v. Powers, 2012 WL 6726538, at *9 (W.O. Wash. Dec. 27, 
2012). But, even assuming Amazon was binding authority on this court, the Amazon 
court conceded that although Washington courts have looked more favorably on 
restrictions against working with specific former clients or customers, Washington courts 
will enforce general noncompetition restrictions that apply in a limited geographical area. 
kL. at *9. Here, the trial court enforced the noncompete, but with geographic restrictions. 
Therefore, Emerick fails to provide support for his assertion that the generally restrictive 
nature of the noncompete is per se unnecessary to protect CSC's interests. 

5 Emerick also agreed to this partial enforcement when he signed the Agreement. 
Paragraph 13(f) of the Agreement stated that "In the event a court of competent 
jurisdiction should decline to enforce any provision of paragraph 13(e), such paragraph 

10 
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enforcement is possible without injury to the public and without injustice to the parties. ~ 

at 313. 

In Emerick I, Division Two instructed the trial court to balance CSC's actual 

protectable business interests against the time and geographic restrictions on Emerick's 

ability to earn a living. 170 Wn. App. at 257. On remand, as to the geographic restriction, 

the trial court accepted CSC's concession that the covenant as written-preventing 

Emerick from practicing in all of Pierce County and Federal Way-was too broad. The 

trial court took judicial notice of a map of Pierce County and concluded that a two mile 

area of protection around each of CSC's offices would serve to protect CSC's business 

interests, but would also allow Emerick viable areas of Pierce County in which to locate 

his practice. And, the trial court emphasized that the noncompete covenant does not 

restrict Emerick's ability to work at any hospital. As to the temporal restriction, the trial 

court reformed the covenant's original restraints to four years instead of the five years 

originally in the covenant. It reasoned that four years would be appropriate to protect 

CSC's interests in being free of competition from Emerick and that it would be a 

reasonable amount of time for Emerick to build a practice at a place that is reasonably 

distant from CSC's current offices. 

Under the terms of the reformed noncompete covenant, Emerick can practice 

cardiology at a hospital or emergent care clinic, make house calls, prescribe medicine, 

order tests, set up an office outside of the geographically limited area, and otherwise care 

for patients he previously treated at esc or any other patients who wish to see him. 

shall be deemed to be modified to restrict [Emerick]'s competition with [CSC] to the 
maximum extent, in both time and geography, which the court shall find enforceable." 

11 
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Emerick is only precluded from establishing an office within the geographical areas set 

by the terms of the covenant and from soliciting CSC's patients. Still, Emerick argues 

that the geographic and temporal restraints the covenant imposes-even the reformed 

restraints-are excessive and unreasonable.6 

Emerick argues that as a matter of law, the temporal restraint is unreasonable, 

because no Washington appellate court has ever found that a four or five year restrictive 

covenant is reasonable. He cites to Perry in which the court stated, "It may be that a 

clause forbidding [accounting services] for a 5-year period is unreasonable as a matter 

of law." 109 Wn.2d at 703-04. But, the Perry court did not hold that a five year 

noncompete is unreasonable as a matter of law. And, the noncompete at issue in Perry 

did not have geographical limitations7-distinguishing it from the temporally and 

geographically limited noncompete at issue here. kl. at 693, 701-02. 

Emerick also relies on Armstrong v. Taco Time International. Inc., 30 Wn. App. 

538, 541, 635 P.2d 1114 (1981) to support that no Washington appellate court has ever 

found a four or five year temporal restraint reasonable. The original noncompete 

covenant in Taco Time prevented former franchisees from selling Mexican food nationally 

6 Emerick contends that this court must consider the reasonableness of the 
geographic and temporal limitations separately. In so far as Emerick urges this court to 
completely divorce the reasonability of the noncompete covenant's temporal limitation 
from the geographic limitations, his argument is flawed. While courts have engaged in 
the geographic and temporal reasonableness analyses separately, Emerick points to no 
authority that explicitly says the two factors must be considered in isolation. 

7 Emerick also relies on Labriola, 152 Wn.2d at 847 (Madsen, J., concurring) for 
the assertion that broad sweeping postemployment restraints that generally limit 
competition are never reasonable. But, the majority in Labriola did not reach the 
determination as to whether the noncompete agreement was reasonable. kl. at 842. 
And, the noncompete agreement analyzed in Justice Madsen's concurrance in Labriola 
was much broader in geographical scope (75 miles) than the noncompete covenant here. 
~at 847, 831. 
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for five years after termination of the franchise. ~ at 540. The trial court reduced the 

five year noncompete to two-and-a-half-years. ~ at 541. The Court of Appeals also 

reformed the geographic restrictions of the noncompete. ~ at 545. It reduced the 

national scope of the covenant to areas covered by existing franchise agreements with 

which the former franchisee would be competing. ~ Even though the covenant in Taco 

Time was reformed to a shorter duration than the four or five years here, the geographic 

limitations in Taco Time were more restrictive and had the potential to exclude very large 

geographic areas. See id. Therefore, Emerick errs in so far as he relies on Taco Time 

for the assertion that two-and-a-half-years is a more appropriate temporal restriction 

without considering the connected geographic limitations. 

Emerick argues that although the trial court correctly concluded that the original 

five year temporal restraint was unreasonable, it erred when it rewrote the restraint for 

"such a lengthy time period"-four years. But, none of the case law cited leads us to 

conclude that Emerick's argument that a four or five year temporal term in a noncompete 

covenant is per se unreasonable as a matter of law. The temporal term must be 

considered in the context of the entire convenant. 

Emerick also argues that the trial court erred in concluding that a two mile 

geographic restriction is reasonable. Emerick argues that there is no evidence in the 

record showing that such a restriction is necessary to preserve CSC's legitimate business 

interests. In support of his argument, Emerick once again relies on evidence that his new 

practice is not attracting any patients or business away from CSC. This argument is 

misplaced. The necessity of some restriction was addressed in consideration of the first 
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factor. Consideration of duration and geography are more properly focused on whether 

the restriction is excessive. 

Washington courts have previously concluded that geographically restricted areas 

greater than two miles are reasonable. See. e.g., Taco Time, 30 Wn. App. at 544-45 

(concluding that a 25 mile geographic limitation might be insufficient to protect franchisees 

from competition); Alexander, 19 Wn. App. at 687-88 (concluding that a geographic 

limitation of the "greater Seattle area" was reasonable). None of the case law cited 

establishes that the two mile geographic restraint is per se unreasonable as a matter of 

law. 

Under the reformed noncompete, Emerick is not restrained from practicing 

cardiology at any hospital or emergent care clinic, making house calls, prescribing 

medicine, ordering tests, or otherwise caring for patients. While Emerick is restricted from 

establishing a practice within a two mile radius of any existing CSC office for four years, 

the reformed noncompete does not preclude him from establishing a competitive 

cardiology practice immediately outside of the restricted area. Emerick has not 

established, on balance, that the reformed noncompete covenant as a whole 

unreasonably infringes on his ability to earn a living in cardiology or that it provides 

unreasonable protection to esc. 

We conclude that the temporal and geographic scope of the reformed covenant is 

reasonable. 

C. Public Policy 

The public policy factor of the three part reasonableness test requires the court to 

balance possible harm to the public by not enforcing the covenant against the employer's 
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right to protect its business. Wood, 73 Wn.2d at 309-10. Emerick first argues that CSC's 

noncompete covenant creates a substantial risk of injury to the public and that restrictive 

covenants against doctors violate public policy as a matter of law. In so arguing, Emerick 

effectively asks this court to disregard the first two factors of three part test. 

In Emerick I, Division Two reiterated the three part test and stated that 

"Washington courts have not yet held that restrictive covenants between physicians are 

unenforceable." 170 Wn. App. at 259. The Emerick I court criticized Emerick's argument 

that the balancing was unnecessary and criticized his reliance on cases from other 

jurisdictions that have declined to enforce covenants between physicians. ~ at 258-59. 

It reasoned that reliance on cases from other jurisdictions was inappropriate, because 

some of the other jurisdictions have legislatively precluded restrictive covenants in a 

medical setting and Washington has not done so. ~ And, it cited to Ashley, 75 Wn.2d 

473, where the Washington Supreme Court upheld a noncompete agreement among 

physicians. Emerick I, 170 Wn. App. at 259. After Emerick I was decided, the Washington 

Supreme Court denied Emerick's petition for review. See Emerick v. Cardiac Study Ctr .. 

Inc., 175 Wn.2d 1028, 291 P.3d 254 (2012). 

Therefore, to the extent Emerick claims that all noncompete covenants between 

physicians are void as a matter of public policy-and attempts to avoid engaging in the 

requisite three part analysis and individualized balancing test under Washington law-his 

argument fails. But, we must still consider whether enforcement of the covenant creates 

a possibility of harm to the public. See Emerick I, 170 Wn. App. at 257. Such harm may 

include restraint of trade, limits on employment opportunities, and denial of public access 
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to necessary services. kL. And, if necessary, we must balance these concerns against 

the employer's right to protect its business. kL. 

Under the reformed covenant, Emerick is able to practice in Pierce County and 

Federal Way. The proscribed areas are circles of a two mile radius. This would not force 

Emerick's patients to travel inordinate distances. And, nothing in the covenant would 

preclude Emerick from practicing cardiology on his former or new patients at any hospital 

or preclude a patient from selecting and using the cardiologist of his or her choice. 

Therefore, we conclude that the reformed covenant does not result in denial of public 

access to necessary services or cause any other harm to the public. 

After applying the appropriate three part test, we conclude that the reformed 

noncompete covenant is reasonable and enforceable. 

II. Injunctive Relief 

Next, Emerick argues that even if the covenant as reformed by the trial court is 

reasonable and enforceable as written, the trial court erred when it granted injunctive 

relief and when it tolled the duration of the noncompete until Emerick relocates his office. 

The trial court ordered that for 28 months after Emerick relocates his cardiology 

practice from its current address, Emerick is enjoined from maintaining his practice in a 

location within two miles of CSC's offices. The trial court reasoned that Emerick was not 

competing with CSC from his termination in September 2009 to June 2011 when he 

opened his practice-20 months. Therefore, it concluded that Emerick was entitled to 

credit for those 20 months and needed to honor only the remaining 28 months of the 48 

month restriction. 
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Because a trial court has broad discretionary authority to fashion equitable 

remedies, this court reviews such remedies under the abuse of discretion standard. 

Cornish College of the Arts v. 1000 Virginia Ltd. P'ship, 158 Wn. App. 203, 221, 242 P.3d 

1 (2010). 

Emerick first argues that injunctive relief is not available after a noncompete 

covenant expires.8 He cites to Alexander for this assertion. In Alexander, the Court of 

Appeals held that because the noncompete covenant had expired by the time the case 

reached the Court of Appeals, it was not within its authority to award injunctive relief. See 

19 Wn. App. at 688. But, it specifically stated that had the trial court found that the 

noncompete covenants were valid, it could have granted injunctive relief because the 

covenant had not yet expired at that point. kL_ 

Here, at the time the trial court ordered the injunctive relief, September 11, 2013, 

the original terms of the five year noncompete had not yet expired. The original five year 

noncompete would not have expired until September 30,2014. Because the noncompete 

covenant was still viable at the time the trial court awarded the injunctive relief, this case 

is distinguishable from Alexander. 

Emerick's reliance on National School Studios. Inc. v. Superior School Photo 

Service, Inc., 40 Wn.2d 263, 242 P.2d 756 (1952) and Economics Laboratory, Inc. v. 

Donnolo, 612 F.2d 405 (9th Cir. 1979) is similarly misplaced. In National Schools, the 

8 Emerick also assigned error to the trial court's conclusion that he was in 
competition with CSC in violation of the noncompete covenant and claims that there are 
disputed facts that exist as to whether injunctive relief is even appropriate. But, he 
provides no additional argument or authority to support it. A party waives an assignment 
of error not adequately argued in its brief. Milligan v. Thompson, 110 Wn. App. 628, 635, 
42 P.3d 418 (2002); see RAP 1 0.3(a)(6). 
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trial court declined to order injunctive relief. 40 Wn.2d at 265. The Washington Supreme 

Court found that the question was moot, because no judgment it entered for injunctive 

relief could have become effective prior to the expiration of the restrictive covenant. kL 

at 270. Here, although the original restrictive period has now elapsed, we are not in a 

position where we need to order injunctive relief-the trial court has already done so. 

And, it did so prior to the expiration of the original restrictive period. In Economics 

Laboratory, the Ninth Circuit concluded that the district court should have denied a 

request for an injunction that was first made after the restrictive period had elapsed. 612 

F.2d at 408. Again, in Emerick's case, the trial court ordered injunctive relief during the 

original restrictive period. 

Next, Emerick argues that the trial court had no basis to toll the running of the 

noncompete covenant. And, Emerick argues that the tolling effectively granted esc a 

seven year restrictive covenant in excess of what was bargained for or what is 

reasonable. 

But, in so arguing, Emerick is effectively asking this court to credit Emerick with 

two years of compliance with the noncompete covenant when he has been practicing 

cardiology in violation of the covenant. If we were to accept Emerick's argument that the 

covenant should not have been tolled, the restrictive covenant would have expired 

September 30, 2013. That would mean that Emerick used the litigation to his 

advantage-the covenant would have expired before resolution of the dispute and 

Emerick would have violated the restrictive covenant without consequence. 

The trial court granted the injunctive relief just days before the noncompete 

covenant would have expired. We conclude that trial court was within its equitable 
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authority and did not abuse its discretion when it tolled the running of the noncompete 

covenant until Emerick is in compliance to ensure that Emerick was not rewarded for his 

violation of the covenant. The trial court did not abuse its discretion when it granted 

equitable relief that provides esc the benefit of its bargain.9 

Ill. Substantially Prevailing Party 

Emerick also contends that the trial court erred when it concluded that esc was 

the substantially prevailing party. Specifically, Emerick claims that, because the trial court 

rejected the relief sought by both parties and instead granted relief neutral to each party's 

requests, neither party is the prevailing party. 

In general, a prevailing party is one who receives an affirmative judgment in his or 

her favor. Riss v. Angel, 131 Wn.2d 612, 633, 934 P.2d 669 (1997). If neither party 

wholly prevails, then the determination of who is a prevailing party depends upon who is 

the substantially prevailing party. ~at 633-34. This question depends upon the extent 

of the relief afforded the parties. ~ Whether a party is a prevailing party is a mixed 

question of law and fact that this court reviews under an error of law standard. Cornish 

College, 158 Wn. App. at 231. 

Emerick first claims that, because the trial court concluded that CSC's noncompete 

was unreasonable and unenforceable, the court granted Emerick the relief he sought from 

the outset. At the outset of the litigation, Emerick filed a complaint seeking declaratory 

relief that paragraph 13 of the Agreement-in its entirety-is void and unenforceable as 

9 Moreover, although Emerick's relocation may come at great expense and 
inconvenience to him, that need not inform our decision. Emerick took a calculated risk 
by opening his practice in June 2011 while the appeal in Emerick I was pending. And, 
the trial court considered the expense and inconvenience to Emerick when it made its 
ruling. As such, it provided Emerick nearly eight months to relocate his office. 
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against public policy. Emerick sought a permanent injunction enjoining CSC from 

enforcing paragraph 13 and a judgment declaring paragraph 13 unenforceable. 

Conversely, CSC sought declaratory relief that the noncompete covenant is enforceable. 

Emerick argues that the trial court must have found the noncompete covenant 

unenforceable before it could revise the agreement. He relies on Perry for the assertion 

that a modification to a covenant is proper only where the original covenant is 

unenforceable. But, Emerick's reliance on Perry for that assertion is misplaced. The 

Perry court concluded that the trial court erred in modifying the covenant, because the 

covenant there was reasonable and therefore did not require modification. 109 Wn.2d at 

703. It did not hold that a trial court must find the entirety of a restrictive covenant 

unenforceable before it may modify it. 

Moreover, the trial court did not conclude that the noncompete was unreasonable 

and totally unenforceable. Rather, it concluded, 'The covenant not to compete ... is 

overly broad, unreasonable and therefore unenforceable with respect to the geographic 

(Pierce County and Federal Way, Washington) and temporal (60 months) restraints it 

seeks to impose, as those restraints are greater than is reasonably necessary to protect 

Defendant's interests." 

Emerick then relies on authority from other jurisdictions. Specifically he contends 

that there is no reported Washington decision addressing whether there is a prevailing 

party for purposes of attorney fees when the trial court modifies a noncompete covenant. 

But, there is analogous case law that states that simply because one party is not afforded 

as much relief as is originally sought, does not mean that the opposing party has obtained 

relief. Silverdale Hotel Associates v. The Lomas & Nettleton Co., 36 Wn. App. 762, 774, 
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677 P.2d 773 (1984). In Silverdale, Lomas & Nettleton argued that neither party prevailed 

in the case, because both parties received relief. See !Q,_ But, the court rejected that 

argument stating that just because the damages against Lomas & Nettleton were not as 

high as Silverdale originally prayed for, does not mean that Lomas & Nettleton received 

relief. !Q,_ at 774. Similarly, here, just because certain terms of the noncompete were 

modified, does not mean that Emerick received relief when the covenant was still 

substantially enforced. 

The trial court did not err when it concluded that CSC was the substantially 

prevailing party. 

IV. Fee Award Calculation 

Emerick argues that the trial court abused its discretion when it awarded CSC 

$204,251.39 in attorney fees and costs. The trial court's fee award included expenses 

for all activities, hearings, and motions related to this litigation, including those through 

the entry of the findings and conclusions related to the attorney fee award. We review an 

award of attorney fees for abuse of discretion. Steele v. Lundgren, 96 Wn. App. 773, 780, 

982 P.2d 619 (1999). 

Emerick first argues that CSC's fees should be limited to the amount of fees for 

prevailing on its motion for summary judgment. He further argues that CSC is not entitled 

to fees for claims on which it was previously unsuccessful. But, Emerick provides no 

authority to support either of these assertions. Therefore, he has not established that the 

trial court abused its discretion. 

Emerick also contends that CSC is not entitled to attorney fees for administrative 

tasks performed by attorneys. He contends that CSC billed $3,275 in attorney time for 
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administrative tasks. Emerick requested a reduction of the same amount of fees for 

administrative tasks below. While compensation for administrative tasks such as 

preparing pleadings for duplication, delivering copies, and requesting copies, are not 

within the realm of reasonable attorney fees, the trial court acknowledged that esc 

excluded those billings. N. Coast Elec. Co. v. Selig, 136 Wn. App. 636, 644, 151 P.3d 

211 (2007). The trial court found that CSC reduced its request for attorney fees by $6,326 

or other noncompensable time included in the billing records. It reasoned that this amount 

exceeded the amount of reductions Emerick sought. On appeal, Emerick does not 

specify why the $6,326 reduction was inadequate to address the administrative tasks in 

the billing. As such, we have no grounds upon which to conclude the trial court abused 

its discretion in refusing to reduce the fee award further. 

Emerick then contends that the trial court improperly awarded CSC attorney fees 

for matters unrelated to the litigation. Specifically, he contends that CSC was not entitled 

to fees for its efforts to terminate Emerick, to determine its potential conflicts of interest, 

corporate work for esc, legal action esc considered against nonparties, and its work on 

malpractice coverage. But, Emerick provides no authority to support the assertion that 

the trial court did not exclude fees for unrelated work nor does he provide specific 

argument or authority indicating that the trial court abused its discretion in making its 

calculation. 

Finally, Emerick claims that the fees and costs were unreasonable because esc 

did not exercise billing discretion. He contends this is so, because 15 attorneys worked 

on the briefing constituting duplicative work. Emerick compares the amount of fees he 

was entitled to earlier in the litigation to the amount of fees CSC would have collected at 
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that point in time and claims that CSC's fees were 405 percent greater. But, Emerick 

does not provide any authority for the assertion that a party is per se not entitled to fees 

when it has a large number of attorneys working on the case or because its fees are much 

higher than its opponent's fees. 

Finally, CSC incurred costs when it hired an analyst to determine the ratio of adult 

cardiologists to population in Pierce County and Federal Way. It did so in order to show 

that the public would not be harmed by the restrictions placed on Emerick by the 

noncompete provision. Emerick claims that the $7,400 cost of the analyst was 

unreasonable, because "it is excessive given the market." But, Emerick provides no 

authority to support this assertion. 

Emerick provides no basis upon which we can conclude that the trial court abused 

its discretion in ordering the fee award in the amount that it did. 

V. CSC's Fees for Emerick I 

esc cross appeals and argues that the trial court erred as a matter of law by 

denying it fees incurred during the Emerick I appeal. 

Whether a party is entitled to attorney fees is an issue of law that this court reviews 

de novo. Unifund CCR Partners v. Sunde, 163 Wn. App. 473, 484, 260 P.3d 915 (2011). 

RAP 18.1 states that applicable law must grant a party the right to recover reasonable 

attorney fees or expenses on review before the Court of Appeals. RCW 4.84.330 

provides attorney fees to the prevailing party on contracts that specifically provide for an 
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attorney fee and costs award. Here, the Agreement authorized attorney fees to the 

prevailing party, including fees on appeal. 1o 

Division Two first issued its opinion in Emerick I, unpublished, on February 23, 

2012. In that opinion, Division Two vacated Emerick's attorney fee award, remanded for 

further proceedings, and awarded CSC statutory attorney fees on appeal. Emerick I, slip 

op. at 11. Subsequently, on July 10, 2012, Division Two issued an order amending the 

opinion. Order Amending Opinion, Emerick v. Cardiac Study Ctr., Inc., No. 41597-6-11, at 

1-2 (Wash. Ct. App. Jul. 10, 2012). The order clarified that it awarded CSC its costs on 

appeal as the prevailing party, but it denied CSC's request for attorney fees under RAP 

18.1, because esc did not devote a section of its opening brief to the request for fees. 

!!l Then, on August 8, 2012, Division Two issued an order amending the opinion again 

and granting a motion to publish. Order Amending Opinion & Granting Motion to Publish, 

Emerick v. Cardiac Study Ctr., Inc., No. 41597-6-11 (Wash. Ct. app. Jul. 10, 2012). Among 

other things, the order reverted to the language regarding CSC's fees from the original 

opinion-esc is awarded statutory attorney fees. !!l at 1-2. There was no mention of 

CSC's RAP 18.1 fees. 

On remand, the trial court found that CSC's attorney fees were reasonable for work 

performed at the trial court both before and after remand, but it ultimately determined that 

esc did not have a legal basis for recovering its prevailing party attorney fees for the 

appellate work. It concluded this was so, because CSC did not follow RAP 18.1's 

10 Paragraph 18 of the agreement provided that, "If either party shall bring any suit 
or action against the other for any type of relief, declaratory or otherwise, including any 
appeal thereof, arising out of this Agreement, the prevailing party shall have and recover 
against the other party, in addition to all court costs and disbursements, such sum as the 
court may adjudge to be reasonable attorney's fee." (Emphasis added.) 
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procedural requirement that a party seeking attorney fees request them in its opening 

brief. In its findings of fact, the trial court reasoned that the fees on appeal were already 

denied by the Court of Appeals. As a result, it declined to award CSC $83,169.50 in fees 

incurred on the appeal and $1,368.87 in costs. 

esc claims that the trial court erred as a matter of law when it denied esc its 

reasonable attorney fees incurred on appeal. It argues that Washington case law 

supports an award of prevailing party attorney fees under RAP 18.1 only where the party 

requesting those fees is the prevailing party in the underlying action. esc argues that it 

was not yet the prevailing party on the underlying action until it prevailed on its motion for 

summary judgment. Therefore, it claims any request for fees pursuant to RAP 18.1 before 

Division Two would have been premature. 

CSC's appeal was a challenge to the trial court's order granting Emerick's motion 

for summary judgment. See Emerick I, 170 Wn. App. at 250. The Emerick I court's 

decision had the effect of undoing Emerick's status as the prevailing party, but the court 

had not yet concluded-and could not yet conclude-that esc should prevail on the 

merits of the underlying action. See !flat 259. esc did not directly appeal-nor could 

it-the trial court's denial of its motion for summary judgment. Therefore, a request for 

fees as the prevailing party on the underlying action would have been premature. 

Emerick claims that esc should be estopped from arguing that a fee award was 

premature, because it sought attorney fees under RAP 18.1. But, simply because CSC 

made a premature request for attorney fees, does not mean that it was ineligible to 

request those fees at a later time-when it was determined to be the prevailing party on 

the merits of the underlying action. 
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Emerick also argues that CSC should be estopped from arguing that it was not yet 

determined to be the prevailing party on appeal because the Emerick I court awarded 

CSC statutory attorney fees. In other words, Emerick argues that because the trial court 

declared esc a prevailing party for purposes of statutory attorney fees on the first appeal, 

esc would have been awarded any other prevailing party attorney fees at that time had 

the Emerick I court wished to award them. 

But, the Emerick I court awarded CSC statutory attorney fees not based on a 

prevailing party contract theory. While not specified in Emerick I, the court likely awarded 

the statutory fees pursuant to RCW 4.84.080 which provides for $200 of fees in all actions 

where a judgment is rendered in the court of appeals after argument. RCW 4.84.080 is 

different than RCW 4.84.330, which provides for recovery of prevailing party attorney fees 

under a contract. 

It was not until after CSC prevailed on summary judgment-until the trial court 

determined that the noncompete covenant was reasonable as reformed-that CSC 

became the prevailing party on the underlying contract. Therefore, esc had no reason 

to request, and the Emerick I court could not reach the issue of, CSC's prevailing party 

fees under RCW 4.84.330 and RAP 18.1 until that time. It thus delayed that determination 

pending resolution of the underlying action on remand. 

The trial court erred to the extent that it believed the holding in Emerick I precluded 

it from awarding esc attorney fees for the first appeal once it determined that esc was 

the substantially prevailing party. We remand to the trial court for consideration of a 

reasonable attorney fee award, including fees from the first appeal. 
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VI. Fees for the Current Appeal 

Both Emerick and CSC argue that they are entitled to attorney fees and costs for 

this appeal. 

Emerick argues that he is entitled to attorney fees and costs pursuant to RAP 

18.1 (a) as the prevailing party on this appeal. Similarly, CSC argues that it is the 

prevailing party in the action and is entitled to fees under RAP 18.1, the terms of the 

Agreement, and RCW 4.84.330. 

esc prevailed on every issue in this appeal, and is therefore entitled to fees under 

RAP 18.1. Because we remand to the trial court for reconsideration of the Emerick I 

attorney fee award, we also remand for the trial court to award reasonable attorney fees 

for this appeal. See RAP 18.1 (i) (stating that the appellate court may direct that the 

amount of fees and expenses be determined by the trial court after remand). 

We remand to the trial court for an award of fees to esc. We otherwise affirm. 

WE CONCUR: 
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MONEY & POLICY 

Doctor Shortage Likely to Worsen With 
Health Law 
By ANNIE LOWREY and ROBERT PEAR JULY 28, 2012 

RIVERSIDE, Calif.- In the Inland Empire, an economically depressed region 

in Southern California, President Obama's health care law is expected to 

extend insurance coverage to more than 300,000 people by 2014. But coverage 

will not necessarily translate into care: Local health experts doubt there will be 

enough doctors to meet the area's needs. There are not enough now. 

Other places around the country, including the Mississippi Delta, Detroit 

and suburban Phoenix, face similar problems. The Association of American 

Medical Colleges estimates that in 2015 the country will have 62,900 fewer 

doctors than needed. And that number will more than double by 2025, as the 

expansion of insurance coverage and the aging of baby boomers drive up 

demand for care. Even without the health care law, the shortfall of doctors in 

2025 would still exceed 100,000. 

Health experts, including many who support the law, say there is little that 

the government or the medical profession will be able to do to close the gap by 

2014, when the law begins extending coverage to about 30 million Americans. 
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It typically takes a decade to train a doctor. 

"We have a shortage of every kind of doctor, except for plastic surgeons 

and dermatologists," said Dr. G. Richard Olds, the dean of the new medical 

school at the University of California, Riverside, founded in part to address the 

region's doctor shortage. "We'll have a 5,000-physician shortage in 10 years, 

no matter what anybody does." 

Experts describe a doctor shortage as an "invisible problem." Patients still 

get care, but the process is often slow and difficult. In Riverside, it has left 

residents driving long distances to doctors, languishing on waiting lists, 

overusing emergency rooms and even forgoing care. 

"It results in delayed care and higher levels of acuity," said Dustin 

Corcoran, the chief executive of the California Medical Association, which 

represents 35,000 physicians. People "access the health care system through 

the emergency department, rather than establishing a relationship with a 

primary care physician who might keep them from getting sicker." 

In the Inland Empire, encompassing the counties of Riverside and San 

Bernardino, the shortage of doctors is already severe. The population of 

Riverside County swelled 42 percent in the 2000s, gaining more than 644,000 

people. It has continued to grow despite the collapse of one of the country's 

biggest property bubbles and a jobless rate of 11.8 percent in the Riverside-San 

Bernardino-Ontario metro area. 

But the growth in the number of physicians has lagged, in no small part 

because the area has trouble attracting doctors, who might make more money 

and prefer living in nearby Orange County or Los Angeles. 

A government council has recommended that a given region have 60 to 8o 

primary care doctors per 100,000 residents, and 85 to 105 specialists. The 

Inland Empire has about 40 primary care doctors and 70 specialists per 

100,000 residents - the worst shortage in California, in both cases. 
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Moreover, across the country, fewer than half of primary care clinicians 

were accepting new Medicaid patients as of 2008, making it hard for the poor 

to find care even when they are eligible for Medicaid. The expansion of 

Medicaid accounts for more than one-third of the overall growth in coverage in 

President Obama's health care law. 

Providers say they are bracing for the surge of the newly insured into an 

already strained system. 

Temetry Lindsey, the chief executive of Inland Behavioral & Health 

Services, which provides medical care to about 12,000 area residents, many of 

them low income, said she was speeding patient-processing systems, packing 

doctors' schedules tighter and seeking to hire more physicians. 

"We know we are going to be overrun at some point," Ms. Lindsey said, 

estimating that the clinics would see new demand from 10,000 to 25,000 

residents by 2014. She added that hiring new doctors had proved a struggle, in 

part because of the "stigma" of working in this part of California. 

Across the country, a factor increasing demand, along with expansion of 

coverage in the law and simple population growth, is the aging of the baby 

boom generation. Medicare officials predict that enrollment will surge to 73.2 

million in 2025, up 44 percent from so. 7 million this year. 

"Older Americans require significantly more health care," said Dr. Darrell 

G. Kirch, the president of the Association of American Medical Colleges. "Older 

individuals are more likely to have multiple chronic conditions, requiring more 

intensive, coordinated care." 

The pool of doctors has not kept pace, and will not, health experts said. 

Medical school enrollment is increasing, but not as fast as the population. The 

number of training positions for medical school graduates is lagging. Younger 

doctors are on average working fewer hours than their predecessors. And 

about a third of the country's doctors are 55 or older, and nearing retirement. 
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Physician cmnpensation is also an issue. The proportion of medical 

students choosing to enter primary care has declined in the past 15 years, as 

average earnings for primary care doctors and specialists, like orthopedic 

surgeons and radiologists, have diverged. A study by the Medical Group 

Management Association found that in 2010, primary care doctors made about 

$2oo,ooo a year. Specialists often made twice as much. 

The Obama administration has sought to ease the shortage. The health 

care law increases Medicaid's primary care payment rates in 2013 and 2014. It 

also includes money to train new primary care doctors, reward them for 

working in underserved communities and strengthen community health 

centers. 

But the provisions within the law are expected to increase the number of 

primary care doctors by perhaps 3,000 in the coming decade. Communities 

around the country need about 45,000. 

Many health experts in California said that while they welcomed the 

expansion of coverage, they expected that the state simply would not be ready 

for the new demand. "It's going to be necessary to use the resources that we 

have smarter" in light of the doctor shortages, said Dr. Mark D. Smith, who 

heads the California HealthCare Foundation, a nonprofit group. 

Dr. Smith said building more walk-in clinics, allowing nurses to provide 

more care and encouraging doctors to work in teams would all be part of the 

answer. :Mr. Corcoran of the California Medical Association also said the state 

would need to stop cutting Medicaid payinent rates; instead, it needed to 

increase them to make seeing those patients economically feasible for doctors. 

More doctors might be part of the answer as well. The U.C. Riverside 

medical school is hoping to enroll its first students in August 2013, and is 

planning a number of policies to encourage its graduates to stay in the area 

and practice primary care. 
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But Dr. Olds said changing how doctors provided care would be more 

important than minting new doctors. ''I'm only adding 22 new students to this 

equation," he said. "That's not enough to put a dent in a s,ooo-doctor 

shortage." 

Annie Lowrey reported from Riverside, and Robert Pear from Washington. 

A version of this article appears in print on July 29, 2012, on page A 1 of the New York edition with 
the headline: Doctor Shortage Likely To Worsen With Health Law. 

© 2015 The New York Times Company 
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Doctors in Washington state are stuck, trapped by non

compete clauses that prohibit them from moving to 

competing facilities. More and more, doctors are finding 

themselves in that position as this side effect of health 

reform plays out in the state. 

Share v 

Non-compete clauses have industry and lobby groups 

concerned about the future of care for patients across the 

state. 

At the same time, businesses rely on these to protect their 

investments when they hire. 

The physician community in the state is 

divided about how to handle non-compete 

clauses, ... more 

SIRI STAFFORD 

As many physicians shift from working in independent 

practices to larger hospital systems, more of them are also subject to non-compete clauses at those 

organizations. The Affordable Care Act requires more overhead expenses, which is one reason 

doctors are shifting from independent practices to hospitals and clinics to cover those costs. 

The non-compete clauses, however, can hamper their choices of where to work later in their 

careers. 

The clauses are in place so health systems ensure they get a return on investment when they hire a 

doctor and benefit from all the patients that come with that doctor. Non-compete clauses frequently 

bar doctors from leaving for a competing hospital or clinic and taking their patients with them. It's a 

sort of medical catch-22. 

But some in the medical industry are concerned that these clauses aren't always reasonable. 
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Lawmakers tried to pass a bill this year, House Billll73, to limit the use of "unreasonable" non

compete agreements in physician contracts. That focus on what is or isn't a reasonable agreement is 

still a point of some debate. 

"From the business perspective and resource conservation perspective, it makes a lot of sense," said 

Katie Kolan, director of legislative and regulatory affairs at the industry group Washington State 

Medical Association. 

The perspective might be quite different, Kolan said, if you're a doctor in a rural area and plan to 

open your own practice in a few years, especially to capitalize on a need for specialists in those 

underserved areas. 

"In a county like Clark County, the non-compete forces them far out of town," Kolan said. 

It's not just a problem in rural areas, though. 

The King County Medical Society, a nonprofit that represents physicians in the Seattle area, 

supported HB 1173. The bill, however, died earlier this year. 

"A majority of practicing physicians are now employed by corporate entities, many of which include 

non-compete clauses in their employment contracts," wrote CEO Kristina Larson and Board of 

Trustees President Frederick Chen in a letter to lawmakers. 

Those clauses, the group argued, restrict physician mobility. 

About half of the hospitals in Washington state use non-compete clauses, according to the industry 

group Washington State Hospital Association. 

So could this be enough of a problem that Washington state physicians who don't want to feel tied 

down actually end up moving out of the state? No one in the industry is worried about that quite yet. 

But there was another bill in the Legislature this year, HB 1926, that tried to restrict the validity of 

non-compete clauses for all industries, not just physicians. That bill also died. 

The concept behind HB 1926 would effectively make Washington state law mirror that of California, 

where non-competes are void. 

This is a huge issue for other industries in Washington state, such as tech and industries that employ 

low-wage workers. 

How do non-compete clauses affect your business in the medical industry, and what's your opinion 

on them if you're a doctor? Get in touch and let me know at azak@bizjournals.com. 

Annie Z1k covers the health care and Notechnology industries. 
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